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ASSIGNMENT AND RELEASE OF REIMBURSEMENT DISTRICT FEES 
 

THIS RELEASE AND ASSIGNMENT OF REIMBURSEMENT DISTRICT FEES (herein the “Agreement”) is 
made and entered into by Brush College Credits, LLC, an Oregon Limited Liability Company (“Brush 
College”), and the City of Salem, an Oregon municipal corporation (the “City”). Brush College and the City 
are sometimes referred to collectively as the “Parties” or singularly as a “Party.” 
 

RECITALS: 
 

A. WHEREAS, Decal Oregon Inc., an Oregon corporation, (the “Developer”), was 
required to construct a twenty one inch (21”) trunk sanitary sewer main (the 
“Sewer Main”) identified in the Salem Wastewater Management Master Plan  as 
a condition of development for the Brush College subdivision (the 
“Development”) as set forth in that certain Improvement Agreement executed 
by and between the Developer and the City, effective March 6, 2006, and 
recorded in the Marion County Real Property Records on March 8, 2006, as 
Document No. 2006-003684, a copy of which is attached hereto as Exhibit “A,” 
and incorporated herein by this reference. 

 

B. WHEREAS, at the time of construction the Sewer Main was located inside the City’s 
corporate limits, was constructed as a condition of development, was a new 
public improvement that provides a public benefit, was a master-planned facility 
that was on the Systems Development Charge (“SDC”) eligible list, was of a size 
greater than that needed to serve Developer's property, and was available to 
serve property within the City’s corporate limits and within the boundaries of the 
reimbursement district described in Resolution No. 2008-78; 

 

C. WHEREAS, Developer financed the entire construction cost of the upsize of the 
Sewer Main in the amount of One Million Two Hundred Fifty Thousand Two 
Hundred Forty Five and 04/100 Dollars ($1,250,245.04), and received partial 
reimbursement in the form of "pass-through credits" from SDCs collected from 
its development leaving an unreimbursed portion of the development cost of the 
Sewer Main in the amount of Seven Hundred Seventy One Thousand Eight 
Hundred Seventy One and 32/100 Dollars ($771,871.32) at an interest rate of 
three and one half percent (3.5%) per annum, simple interest, and; 

 

D. WHEREAS, Brush College is the successor to the Developer, and to date, has 
received a total of Thirteen Thousand Seven Hundred Twelve and 81/100 Dollars 
($13,712.81) in reimbursement fees. 

 

 
 

 NOW THEREFORE, IT IS HEREBY AGREED by and amongst the Parties that: 
 
1. Acknowledgment of Certified Costs.  The Parties agree that as of this date, Brush College has 

incurred One Hundred Percent (100%) of the certified costs that are associated with the Sewer 
Main and are eligible for reimbursement through the reimbursement district. In 2008, the City 
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certified costs associated with the Sewer Main at One Million Two Hundred Sixty Thousand Forty 
Five and 04/100 Dollars ($1,260,045.04). As of the effective date of this Agreement as defined in 
Section 11.6 below, Brush College has been reimbursed for the sum of Four Hundred Fifty Nine 
Thousand Seven Hundred Sixty Three and 33/100 Dollars ($459,763.33). The remaining balance 
collectable at this date is Seven Hundred Ninety Four Thousand One Hundred Eight and 48/100 
Dollars ($794,108.48). (the “Reimbursables”). 

 
2. Assignment of Reimbursables.  Brush College hereby grants, bargains, sells, conveys, assigns, 

transfers, sets over and delivers to the City all its rights, title and interest in and to the fees 
established, but not yet collected, by Resolution No. 2008-78, which is attached hereto and 
incorporated herein as Exhibit “B,” (the “Resolution”), and any amendments or restatements 
thereof.  This Agreement shall bind the Parties, their heirs, successors, and assigns. 

 
3. Consideration for the Assignment. The City hereby covenants to pay to Brush College on or 

around February 1, 2018, a total of Five Hundred Fifty Thousand and No/100 Dollars ($550,000.00) 
as consideration for the assignment of Reimbursables and Mutual Release set forth below. 

 
4. Mutual Release of Claims. This Mutual Release and the Assignment of Reimbursables as set forth 

in Section 3 is contingent upon approval of this Agreement by the Salem City Council. In 
consideration of the mutual covenants and conditions contained herein, the Parties for 
themselves, and for their beneficiaries, directors, officers, employees, owners, successors, 
assigns, heirs, personal representatives and agents, do hereby release and forever discharge each 
other from any and all claims, demands, damages, costs, expenses, actions, and causes of action 
arising from any act or occurrence up to the present time on account of all loss or damage of any 
kind, whether known or unknown, sustained or that the Parties may hereafter sustain, except 
that unless and until the requirements as set forth in Section 3 above occur, the Parties shall retain 
all rights and remedies under this Agreement, and in law or equity, for enforcement of such 
conditions subsequent and breach of this Agreement. 

 
To procure the mutual covenants and conditions contained herein, the Parties hereby declare 
that no representations about the nature and extent of any damages made by any attorney or 
any agent of any Party hereby released, nor any representations regarding the nature and extent 
of legal liability or financial responsibility of any of the Parties hereby released have induced the 
Parties to make this settlement; that in determining the consideration for this settlement there 
has been taken into consideration not only the ascertained damages, but also the possibility that 
the damages may continue so that consequences not now anticipated may result from the said 
occurrence. 

 
The Parties fully intend that the aforementioned releases shall be valid, effective, binding, and 
enforceable, in accordance with their terms and with the other terms of this Agreement, 
notwithstanding the possibility that the Parties may hereafter discover facts which, if they had 
been known at the time of the execution of this Agreement, may have materially affected the 
decision to enter into this Agreement, and the Parties intentionally waive the benefits of any state 
or federal statute, law, order, or rule that would provide to the contrary. The Parties affirm that 
they have not transferred or assigned, and will not transfer or assign, any of their claims to any 
other person or entity, and that any such transfer or assignment shall be null and void. 

 
It is the intent of the undersigned that the terms of this Mutual Release be construed in the 
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broadest possible form for the benefit of the Party or Parties released. 
 

5. The terms of this Mutual Release are contractual and not mere recitals. 

 
6. Representations and Warranties.  The Parties jointly and severally make the following 

representations and warranties, to the best of their knowledge, and covenant to each other as 
follows: 

 
6.1. The Improvement Agreement and the Resolution, and any amendments or restatements 

thereof, are in full force and effect, and the Parties have the full and legal right to receive 
the Reimbursables.  The Parties have each performed all their respective duties and 
obligations under the terms of the Improvement Agreement and the Resolution, and any 
amendments or restatements thereof, as required to receive the Reimbursables, with the 
exception that there are some costs that may need certification. To the best of the 
knowledge of the Parties, there has been no default of the obligations of any of the Parties 
to said agreements, nor the occurrence or any act or failure to act that would, after the 
passage of time, constitute a default of the terms of said agreements or the right to 
receive the Reimbursables, and none of the Parties have received any notice of any 
default of the terms of said agreements or the right to receive the Reimbursables. 

 
6.2. None of the Parties have transferred, conveyed, or assigned any of their rights, title, or 

interest under the Improvement Agreement and the Resolution, and any amendments or 
restatements thereof, other than pursuant to the terms of this Agreement. 

 
6.3. The Parties are entering into this Agreement voluntarily, in good faith, without duress or 

undue influence and have not perpetrated any fraud or made any misrepresentation in 
order to induce one another to accept the conveyance transfers and assignments 
provided for in this Agreement. 

 
6.4. All consents or approvals necessary for the Parties to execute and deliver this Agreement 

have been obtained, and the execution, delivery and performance of this Agreement will 
not result in default by the Parties under any other agreement or undertaking or result in 
the violation of any statute, regulation, ordinance or other rule of law. 

 
6.5. The representations and warranties contained in this Agreement shall survive the 

conveyances, transfers and assignments contemplated hereby. 
 

7. Remedies.  If a Party discovers that any representations and warranties of another Party are not 
true or correct, a Party may, in addition to any other remedy available to it in any other agreement 
by and between the Parties, shall be able to exercise one or more of the remedies that may be 
available by law or in equity. 

 
8. Further Assurances.  The Parties agree: (a) to execute and deliver such other agreement or 

amendment hereto and (b) to do and perform such other acts and things, as any Party may 
reasonably request, in order to carry out the intent and accomplish the purposes of this 
Agreement within ten (10) days of any written request by a Party. 

 



ASSIGNMENT OF  REIMBURSEMENT DISTRICT CREDITS AND RELEASE (BRUSH COLLEGE CREDITS/CITY OF SALEM)     4  
28132   11/4/2019   (MDS/MYG:hst)  
 
4823-8793-6601, v. 5 

9. Notifications.  All notifications shall be delivered or sent to the following address, or at such other 
place as the City may hereafter designate in writing: 
 

Peter Fernandez, P.E., Public Works Director 
Public Works Department 
City of Salem  
555 Liberty St. SE, Room 325 
Salem, OR 97301 

All notifications to Brush College shall be delivered or sent to the following address, or at such 
other place as Brush College may hereafter designate in writing: 

    
    Mark Shipman, Attorney 
    Saalfeld Griggs PC  

Park Place, Suite 200 
    250 Church Street SE 

Salem, Oregon 97301 
 
Notifications made pursuant to this Section 8 shall be deemed delivered three days after mailing 
by first class or certified to the above identified addresses or upon actual receipt, whichever 
occurs first. 
 

10. Appurtenant.  The Agreement, and including but not limited to all Exhibits attached hereto, shall 
be appurtenant to the Properties, shall run with the land, and the terms and conditions hereof 
shall be binding on and inure to the benefit of the Parties’ heirs, successors and assigns. 

 
11. Attorneys’ Fees and Costs of Arbitration.  In the event any arbitration, action or proceeding, 

including any bankruptcy proceeding, is instituted to enforce any term of this Agreement, the 
prevailing party shall recover from the losing Party reasonable attorneys’ fees, together with all 
expenses, which may reasonably be incurred in taking such action, including, but not limited to 
costs incurred in searching records, the costs of title reports and expert witness fees, and 
anticipated post-judgment collection costs.  If any appeal is taken from any judgment or decree 
of the trial or bankruptcy court, the losing Party shall pay the prevailing Party in the appeal its 
reasonable attorneys’ fees and costs in such appeal.  Said sums shall be in addition to all other 
sums provided by law. 

 
12. Miscellaneous Provisions.  The following terms shall apply to this Agreement and all Exhibits 

attached hereto. 
 

12.1. Construction.  It is understood that the rule of construction that a written agreement is 
construed against the Party preparing or drafting such agreement shall specifically not be 
applicable to the interpretation of this Agreement. It is further agreed that the captions 
used in this Agreement are intended for convenience only and shall not in any way affect 
the meaning or construction of any provision of the Agreement.     
 

12.2. Severability.  If any provision of this Agreement is determined to be illegal or 
unenforceable, the validity of the remaining provisions hereof shall not be affected 
hereby; and such illegal or unenforceable provision shall be deemed modified to the 
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minimum extent necessary to make it consistent with applicable law and, in its modified 
form, such provision shall then be enforceable and enforced. 
 

12.3. Choice of Law.  The laws of the State of Oregon shall govern the rights, liabilities, duties, 
and responsibilities of the Parties.   

 

12.4. Counterparts Electronic Transmission and Electronic Signatures.  This Agreement may 
be executed simultaneously in one or more counterparts, each of which shall be deemed 
an original, and all of which together shall constitute one and the same instrument.  
Facsimile, email transmission or other means of electronic transmission of any signed 
original document, and retransmission shall be the same as delivery of an original.  The 
Parties agree that this transaction may be conducted and closed by electronic means in 
accordance with the provisions of the Uniform Electronic Transactions Act (“UETA”) as 
codified in ORS Chapter 84.  At the request of either Party, the Parties shall confirm 
electronically transmitted original signatures or electronic signatures by signing an 
original document and providing the signed original to the requesting Party. 

 

12.5. Execution Authority.  Any Party hereto signing on behalf of a corporation, limited liability 
company, trust, or other entity warrants and represents that they have full authority and 
permission to sign on behalf of the corporation, trust or other entity and that this 
Agreement shall be binding upon and is authorized by the board of directors, members, 
beneficiaries, or other similar authority for purpose of execution and authorization. 

 

12.6. Effective Date. The Effective Date of this Agreement shall be the date last written below 
by the Parties. 

 
I/WE THE UNDERSIGNED have read and agree to the terms contained in this Agreement. 

 
 

[SIGNATURE PAGES TO FOLLOW] 
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CITY OF SALEM  
 
 
By:       Date:       

Steve Powers, City Manager 
 

 
DEPARTMENT APPROVAL: 
 
 
By:       
       Peter Fernandez, P.E., Public Works Director      
 
 
State of Oregon   )  
    ) ss. 
County of ________________ ) 
 
 On this _______ day of ____________, 2018, personally appeared Steve Powers, as City Manager 
of the City of Salem, an Oregon municipal corporation, and acknowledged the foregoing instrument to be 
its voluntary act and deed. 
 
 Before me: 
 
              
       Notary Public for Oregon 
       My Commission Expires:     
 
 
 



ASSIGNMENT OF  REIMBURSEMENT DISTRICT CREDITS AND RELEASE (BRUSH COLLEGE CREDITS/CITY OF SALEM)     7  
28132   11/4/2019   (MDS/MYG:hst)  
 
4823-8793-6601, v. 5 

BRUSH COLLEGE CREDITS, LLC 

 
 
By:        Date:       

Cathy Schleining, as Trustee of the  
Cathy P. Schleining Trust, dated  
June 17, 2016, Sole Member 

 
 
State of Oregon   ) 
    ) ss. 
County of ________________ ) 
 
 On this _______ day of __________________, 2018, personally appeared Cathy Schleining, as 
Trustee of the Cathy P. Schleining Trust, dated June 17, 2016, Sole Member of Brush College Credits, LLC, 
an Oregon limited liability company, who being duly sworn, did acknowledge the foregoing instrument to 
be its voluntary act and deed. 
 

Before me: 
 
              
       Notary Public for Oregon 
       My Commission Expires:     
 

 

 

 

  



ASSIGNMENT OF  REIMBURSEMENT DISTRICT CREDITS AND RELEASE (BRUSH COLLEGE CREDITS/CITY OF SALEM)     8  
28132   11/4/2019   (MDS/MYG:hst)  
 
4823-8793-6601, v. 5 

EXHIBIT A 

COPY OF IMPROVEMENT AGREEMENT 
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EXHIBIT B 
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