
Salem City Council 
555 Liberty St S.E 
Salem, Oregon 97301 

AECEIVED ~~' 

' . 
MAY 1 0·2019 

·''; 

May 10,2019 

Re: Proposed Amendments to the Salem Revised Code (SRC) Relating to Beekeeping 

Mayor Bennett and members of the Council my name is Ralph (Mike) Rodia, I appear before 
you as a long-time Salem beekeeper, a member of the Willamette Beekeepers Association 
{WVBA) and as a representative of the Oregon State Beekeepers Association (OSBA). Over 
the last 20 years or so I have appeared before a number of Oregon governmental agencies to 
present info1111ation and arguments against bans and unneeded or unnecessary codes limiting 
or regulating tesidential/urban beekeeping. Everyone of those agencies either deleted their 
bans and/or limits entirely or modified them. It is, therefore, most unusual for me to appear 
before you in support of adding codes to regulate residential/urban beekeeping. 

A bit of history. Forty or fifty years or so ago, cities and counties including Salem and 
Marion County adopted codes limiting farming operations in residential areas. These 
included bans on livestock, chickens, fur-bearing animals and (emphasis added) 
beekeeping. Although, Salem's codes allowed residential beekeeping of five or fewer hives, 
those codes were misinterpreted and the ban on beekeeping was applied by code 
enforcement officers to residential beekeeping. After intervention by the City Council, about 
20 years ago, code enforcement stopped the misinterpreted prohibition. Later the codes were 
changed and the allowance deleted, except that Salem continued to allow residential/urban 
beekeeping and to "regulate" the practice through the use of general nuisance citations, when 
and as needed. 

Marion County has continued to apply its earlier ban on beekeeping to county 
Residential RS zones including the area NE of Chemeketa Community College. Despite the 
adoption of HB 2653 in 2015 "promoting" residential beekeeping and the issuance of the 
OSU Guide to Residential Beekeeping which recognize and support residential beekeeping, 
the County Planning staff has held that since Salem does not have that allow 
for residential beekeeping, staff will not propose changes to the County's codes covering 
Residential RS zones, until Salem adopts their changes. This delay could then result in the 
City and County having a uniform, or at least a similar set of, residential beekeeping codes. 

So, the adoption of the proposed additions to the SRC accomplishes several things. This will 
ensure: 

1. Residential/urban beekeeping is 
areas, 

allowed in Salem residential and other 



2. Codes will be in place to assist beekeepers and, as needed, code enforcement personnel 
to help ensure the allowed beekeeping will not become a nuisance, 

3. And, it will motivate and "allow" Marion County to move ahead and remove their ban 
on Residential RS zone beekeeping. 

There are very few problems that arise from residential/urban beekeeping whether in the city 
or in a county RS zone. In practice, there are only a few complaints each year with concerns 
about swarms, honeybees in water sources, or fears of being stung when outside or in the 
yard. In many cases, it is yellow jackets (which are wasps not honeybees) that pester and 
sting or possibly feral bees from adjoining areas .. Beekeepers want to be good neighbors and 
even without specific codes, they will follow the guidelines now available in the OSU in the 
"Residential Beekeeping Best Practice Guidelines for Nuisance-Free Beekeeping in Oregon" 
(copy enclosed) that has been and will be provided to every current or new residential/urban 
beekeeper in Oregon. 

The OSBA believes most rules (other then general nuisance codes) limiting 
residential/urban beekeeping are unnecessary. That is also true of some of proposed code. 
However given the history of Salem and Marion County concerning this issue, it seems, the 
city and county need to that allow for residential/urban beekeeping. 
Therefore, we restate our support for the proposed addition of the proposed beekeeping codes 
to the SRC. 

·Thank you for your time and consideration, 

Ralph (Mike) Rodia 
Agricultural Liaison, Oregon State Beekeepers Association 
4194-12th St Cut Off S.E. 
Salem, Oregon 97302 

ph: 503-364-3275 E-Mail: rrodia@msn.com 

Enclosure: "Residential Beekeeping Best Practices ... " 
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Amy Johnson

From: Josh Pollock <joshpollock@comcast.net>
Sent: Thursday, May 09, 2019 10:59 AM
To: CityRecorder; Bryce Bishop
Cc: Josh Pollock
Subject: City Council Public Hearing CA 19-01 (Ordinance Bill No 6-19) Comments re: HOA 

Public Notice Requirement to UDC Update
Attachments: Basic CC&R.docx; Overview for City Council_Proposed UDC Code Amendment re 

Notice of Land Use Action to HOAs_JPollock.docx; Proposed Revisions to HOA Notice 
Requirement.pdf

Importance: Low

Categories: Follow-up

 
Dear Mayor and Members of Salem City Council; 
 
I respectfully submit these comments for consideration in approving the “Proposed Further Revisions t520o HOA Notice 
Requirements of the Unified Development Code Sections 300.210(a)…‐Application submittal and Section 
300.520(b)(1)(B)(…) ‐Type II procedure language as presented in the Attachment I. My general comments in support of 
having notice requirement to HOA are additionally attached, along with a primer on CC&Rs from Findlaw.com.  
 
However, since drafting said document, I have become aware of other comments; whereupon, the notice requirement 
would require the land use applicant to search the Secretary of State records to gain current information for 
notice.  Specifically to identify only those active and duly incorporated Homeowner’s Association and the name and 
address of their registered agents.  
 
The purpose of the Notice is to reach only those HOAs that have legal standing to represent all property owners that 
may have a contractual right in the property which is the subject of the land application.  It is logical and reasonable that 
only those HOAs that are recognized by the State, as being active and duly incorporated, would be the ones to stand in 
the shoes of said property owners in order to receive and act upon any notice of land use action.  
 
Consequently, I am in support of the revised language as presented in Attachment I and respectfully ask that you 
approve this code update. 
 
Sincerely, 
 
Joshlene A. Pollock 



 

CC&R Basics1 
Technically (and within the context of residential neighborhoods), a covenant is a rule 
governing the use of real property. However, in common usage, it may also refer to a 
promise or agreement (as formalized in a deed) concerning the use of the land, as 
where a purchaser of land "covenants" to abide by certain restrictions associated with 
the use of the land. Essentially, such covenants are promises made by a prospective 
purchaser as a condition of purchasing the land in question. 

Legal Effect of Covenants 

When properly recorded on a deed conveying land, a covenant ("restrictive deed 
covenant") has the legal effect of a binding contract term, and may be so enforced. 
When covenants are instead signed privately among neighbors, as in a mutual compact 
or agreement, they are still binding upon the signatories and may be litigated if 
breached. 

When Covenants are Used 

Most planned developments (subdivisions of homes built by a particular builder), 
including closed or gated residential areas, as well as condominium associations and 
housing cooperatives, make use of covenants for the benefit of all residential owners 
and their neighbors. Neighborhoods with properly drafted and enforced covenants or 
architectural standards have been shown to retain property value better than those with 
poorly enforced covenants or no standards at all. Neighborhoods that follow their 
covenants and standards tend to be safer, look better, maintain better relationships with 
local governments, and better retain or increase the investments that homeowners have 
made in their properties. 

Covenants vs. Zoning Laws 

Covenants differ from zoning ordinances in that they are between private parties rather 
than between a governmental entity and a private party. Thus, a neighborhood 
association or single homeowner may enforce a covenant as against another 
homeowner, rather than a city or county enforcing a zoning ordinance as against a 
private citizen. Another difference is that zoning ordinances are regulations recorded as 
local laws "on the books," whereas covenants are recorded in private deeds, either as 

                                                            
1 www.Findlaw.com/CC&RBasics 



deed restrictions or as neighborhood compacts between private parties. Because 
covenants are voluntary, they may be more restrictive that zoning ordinances. 

What are "CC&Rs"? 

Covenants are often lumped together under the collective term of "covenants, 
conditions, and restrictions" or CC&Rs, a term commonly found in real estate 
documents. Since most covenants involve some kind of condition or restriction placed 
upon the buyer, the collective term "CC&Rs" has been more widely used in recent years 
to indicate the existence or future existence of limitations associated with the use of the 
purchased land. 

Advice for Home Buyers 

Many home buyers are so charmed by the appearance of a house for sale that they fail 
to take the time to read the CC&Rs that come with the property. They are so pleased 
with a nice kitchen or a fenced-in back yard that they sign a purchase agreement 
without realizing that existing CC&Rs may prevent them from keeping their boat or truck 
on the property, or erecting a basketball hoop in the driveway. Often, title companies will 
not have copies of the CC&Rs affecting the property until the day of closing, and they 
are often overlooked at that point. However, CC&Rs are binding upon the purchaser, 
and the purchaser will become subject to them, whether or not they have been 
reviewed, read, or understood. The general rule of "constructive notice" applies in these 
cases. No real estate contract should be signed until a purchaser has reviewed all the 
CC&Rs (and zoning laws) affecting the property. 

Cut Through the CC&R Confusion: Consider Working With a Lawyer 

If you live in planned community in which certain actions are either required or 
prohibited though the CC&Rs, there still may be some confusion about what is actually 
allowed in certain scenarios. For instance, there may be instances where a covenant 
conflicts with a local ordinance. If you need help, a real estate attorney can help set 
your mind at ease. 



 

OVERVIEW 
PROPOSED AMENDMENT TO CITY OF SALEM’S UNIFORM DEVELOPMENT CODE REGARDING 

ADDING SPECIFIC PUBLIC NOTICE TO HOMEOWER’S ASSOCIATIONS  
PRESENTED BY JOSHLENE POLLOCK 

Currently, there is no specific notice of a proposed land use action being sent to Homeowner’s 
Associations (HOAs) or their representatives.  Specific notice is sent to property owners within 
250 of the subject property and general notice of land use action is made by posting written 
notice on the subject property.  If HOAs do not get second hand notice of pending land use 
action on property governed by their Covenants, Conditions, or Restrictions (CC&Rs) for which 
the HOA is required to enforce, then the risk arises that the land use action may violate some of 
their contractual provisions.  

This document summarizes the justification for amending the UDC so that” 

“For land use applications requiring public notice and involving property subject 
to a Home Owners Association (HOA): 

a) Require applicants to submit the contact information of the HOA for 
the subject property; and  

b) Require public notice of the land use application to be sent to the 
HOA.”  
 

1. Notice is matter of Constitutional Procedural Due Process.  
In general, the Due Process Clauses (procedural and substantive) of the Fifth1 and 
Fourteenth 2Amendments imposes constraints on governmental decisions which deprive 
individuals of “life,” “liberty,” or “property” interest.  General features of Procedural Due 
Process include a) Notice of proposed action, b) Opportunity to be Heard, c) by an 
unbiased decisionmaker, d) who will produce a written decision, e) supported by 
conclusions based upon evidence and testimony held in the record. Thus, “Notice” 
effectively operates as the gateway to all other procedural due process rights.  

 
2. Whether administrative procedures are constitutionally sufficient will require analysis 

of the governmental and private interests that are affected.  
The United States Supreme Court has long held that due process is flexible and calls for 
procedural protections as the particular situation demands.3  Thus, not all government 
action requires due process protection.  The Supreme Court provided three distinct factors 
(Mathews Three-Part Test) to be used in the determination of whether procedural due 
process is in fact required in a particular governmental action.4 

 
 
 

                                                            
1 https://usconstitution.net/const.html (U.S. Constitution, Fifth Amendment: “No person shall be […]  deprived of life, liberty, or property, 
without due process of law […].”) 
2 https://usconstitution.net/const.html (U.S. Constitution, Fourteenth Amendment makes the 5th A. due process laws applicable to the states 
and their governmental entities: “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws.” ). 
3 Mathews v Eldridge, 424 U.S. 318,332 (1976)(quoting Morrissey v Brew, 408 US 471,481 (1961). 
4 Mathews, supra at335. See, e.g. Goldberg v Kelly, 397 U.S.254,263‐271(1970). 



 

OVERVIEW 
PROPOSED AMENDMENT TO CITY OF SALEM’S UNIFORM DEVELOPMENT CODE REGARDING 

ADDING SPECIFIC PUBLIC NOTICE TO HOMEOWER’S ASSOCIATIONS  
PRESENTED BY JOSHLENE POLLOCK 

3. Proposed HOA notice under the Mathews Three-Part Test Scrutiny. 
 
a. Factor One: What is the private interested affected by the government action? 

Contractual provisions are agreements to do, or not to do, some particular act and 
Oregon Courts have long held that CC&Rs are contractual provisions5.  Furthermore, 
under the Oregon’s Constitution Contract Clause 6 (which mirrors the federal constitution 
contract clause) “no law” impairing the obligations of contracts shall ever be passed.7  A 
protection that has additionally been codified under the City of Salem’s Revised Code8, 
where it states that generally the UDC does not intend “[…] to abrogate, annul, or impair 
[…] covenants, conditions, restrictions, or other agreements.” 9  Lastly, CC&Rs are 
specifically identified, under the UDC, as a “legally enforceable interests.10   

Consequently, it is believed that if the contractual provisions of any CC&Rs are legally 
enforceable property interests, then, without proper notice, a land use action can 
potentially impair those interests, which is prohibited under Oregon Constitutional 
Contract Clause.  This leaves CC&Rs as a significant property interest that would qualify 
for due process protection. 

b. Factor Two: What is the risk of an erroneous deprivation to said private 
interest through the procedures used the probable value, if any, of 
additional or substitute procedural safeguards? 

Staff has consistently stated that the City does not enforce CC&Rs.11  This amendment 
is not about substantive rights, but procedural due process.  With proper notice, the 
HOA, on behalf of its property owners, may act itself to protect and or enforce 
substantive rights arising in CC&Rs in either the administrative hearing or in a court of 
law.   

Currently, HOA get only second-hand public notice, if that.  There is a high risk that they 
will not become aware of the City’s decision until it is finalized and the right to be heard 
and to appeal is no longer an option in the administrative hearing.  Furthermore, the first 
time the HOA may become aware of the land use action is down the road when the 
applicant has relied upon the decision and has started the project.  Thus, taking action in 
a court of law more difficult, more costly, and/or possibly moot.  

                                                            
5 Leahy v Polarstar Development, LLC, 223 Or. App. 373, 376, 195 P.3d 919 (2018)(quoting Yogman v Parrott, 325 Or.358,937 P.2d 1019 (1997) 
Covenants, Conditions, and Restrictions on land are contractual provisions.) 
6 Art. 1, Sec. 21, Or. Const., Eckles v State of Oregon, 306 Or.380, 394, 760 P.2d 846 (1986). 
7 No ex‐post facto law, or law impairing the obligation of contracts shall ever be passed, nor shall any law be passed, the taking effect of which 
shall be made to depend upon any authority, except as provided in this Constitution; provided, that laws locating the Capitol of the State, 
locating County Seats, and submitting town, and corporate acts, and other local, and Special laws may take effect, or not, upon a vote of the 
electors interested. Art.1 §21 (1857)(Bill of Rights)(italics added for emphasis). 
8 Sec. 110.060 Relationship to private regulations and restrictions. 
9 Id. (italicized for emphasis) 
10 SRC §110.060(a) (The UDC shall be applied independently of, and without regard to any private […] covenants, conditions, restrictions, or 
other legally enforceable interests.) 
11 SRC §110.060(b) The City does not enforce any easement, covenants, conditions, restrictions, or agreements. 
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ADDING SPECIFIC PUBLIC NOTICE TO HOMEOWER’S ASSOCIATIONS  
PRESENTED BY JOSHLENE POLLOCK 

As stated, due process notice is the gateway for exerting other due process rights; 
therefore, sending specific public notice to HOAs is a valuable due process safeguard to 
avoid erroneous deprivation to the association’s private interest. 

c. Factor Three: What is the fiscal and administrative burdens on government 
that the additional or substitute procedural requirement would entail? 

 
Staff has repeatedly stated that the City has no access to any comprehensive list of 
HOAs to use in providing public notice and it is likely that multiple HOA may fall within 
the 250 feet public notice radius.  Therefore, they believe the burden of researching 
whether HOA exist and what is the proper mailing address is an administratively heavy 
burden.  This is an agreeable point.  It would indeed place a heavy fiscal and 
administrative burden on the city to research all HOA’s “affected” by a proposed land 
use action.  It is believed, however, that public notice to those property owners living 
within 250 feet of the subject property and the posting of public notice is sufficient to 
reach those HOAs.   
 
In contrast, this amendment is not aimed at all HOAs, but only those that represent all 
those propery owners who maintain legally enforceable contractual rights upon the 
subject property.  This reduces the notice pool to only one HOA for which the land use 
applicant would have knowledge of and contact information.  
 
Specifically, the UDC, under the Planned Unit Development (PUD) Codes, requires the 
formation of a home owners’ association when any part of the PUD is sold.  
Furthermore, each property owner within said PUD shall automatically become a 
member of the HOA upon purchase of a dwelling unit or other property.12  This means 
that the land use applicant is a member of the HOA for which he/she has access to the 
current address13.  There is no excessive burden placed upon the applicant to provide 
this information.  
 
More importantly, if the land use application itself requires the applicant to state whether 
there is a governing HOA and if so, to provide this information, along with the HOA’s 
current address, then, there is neither a fiscal nor an administrative hardship upon the 
City.  Especially, since they would only be adding one more written notice among all the 
other notices to property owners within 250 of the land for which the propose action is to 
be taken.  

                                                            
12 SRC§ 210.055(a),(b)(1). 
13 First, if the land use applicant is the current owner of the property, he is most likely making monthly assessed association fees either directly 

to the HOA or to the management company representing the HOA, in general.  Second, a common HOA association bylaw provision generally 

requires, if there has not been over seventy‐five percent of the property sold within the development, for the HOA to be remained managed by 

the developer, and this address would be readily available to the property owner.  Lastly, if the land use applicant is not actually an owner but 

has entered into a land contract for the purchase of the subject property; therefore, under real estate law requirements, a copy of the CC&Rs, 

HOA bylaws, and HOA information must be provided to the purchaser for review prior to the contract becoming irrevocable.  Thus, it would not 

be a burden upon the applicant to provide the City with the name and address of the governing HOA.  
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Conclusion 

Procedural due process is the guarantee of a fair legal process when the government 
tries to interfere with a person’s protected interests.  When the government seeks to 
burden a person’s protected […] property interest, the Supreme Court has held that 
procedural due process requires that, at minimum, the government provide the person 
notice, an opportunity to be heard at an oral hearing, and a decision by a neutral 
decision maker.14   
 
Given that HOAs are tasked with enforcing CC&Rs for its members, which includes the 
property owner of the subject property, they maintain standing to receive public notice of 
proposed land use action.  Furthermore, there is no undue hardship on the applicant to 
supply the name and address of the HOA.  It is additionally not a fiscal or an 
administrative hardship for the City to use this information to provide written public notice 
to the HOA, as they are already tasked with giving written public notice to all property 
owners within 250 feet of the subject property. 
 
For all the reasons set forth above, I respectfully urge the City Council to approve the 
proposed amendment to the UDC requiring Notice to HOAs.   
 
 
 
 

                                                            
14 White, Bradford (2008). Procedural Due Process in Plain English, National Trust of Historic Preservation. ISBN 978‐0‐89133‐573‐3. See also 

Mathews v Eldridge,424 U.S.318 (1976). 
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Amy Johnson

From: Jeff Schumacher <jeff.schumacher@gmail.com>
Sent: Thursday, May 09, 2019 9:59 AM
To: Chuck Bennett; citycouncil
Cc: CityRecorder
Subject: Unified Development Code Update - SCAN comments
Attachments: SCAN comments on Unified Development Code Update - May 9, 2019.pdf

Hello Mayor Bennett and Councilors, 
 
Attached are comments from SCAN's Land Use & Transportation Committee related to the Unified 
Development Code amendments coming before Council on Monday, May 13th. 
 
Thank you for your consideration. 
 
Jeff Schumacher 
SCAN president, 2018-19 
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Amy Johnson

From: Thomas Cupani
Sent: Friday, May 10, 2019 4:48 PM
To: Amy Johnson
Cc: joseph.schaefer@jordanramis.com; Natasha Zimmerman
Subject: Proposed amendment to SRC 200.050
Attachments: Compare Result 4 Compatibility Mode (002).docx

Categories: Follow-up

Amy – 
 
Mr. Schaefer has requested that the  attached document be included  to the UDC packet for the public hearing on 
Monday. My understanding from you is that the material will go out as an addition on Monday sometime during the 
day. 
 
Thank you for your help on this. 
 
 

Thomas Cupani 
Assistant City Attorney 
City of Salem 
555 Liberty St SE, Room 205 
Salem, Or 97301-3513 
(503) 588-6037 
tcupani@cityofsalem.net 
 
 
 
 
 



    54619-77525 3416881.12 

SRC Sec. 200.050(d) All propertyProperty, easements, and rights-of-way acquired by the 
developer shall be acquired by the developer in the name of, and conveyed to, the City, free 
of all liens and encumbrances, no later than the time of recording of the final plat. If the 
property acquired by the developer is subject to an easement held by a federal, state, or local 
governmental entityIf the required conveyance to the City is for a public facility identified in a 
public facilities master plan or a land use master plan, the property, easements, and rights-of-
way may be conveyed to the city subject to existing liens and encumbrances that benefit a 
federal, state or local government entity. If the required dedication is for a public facility not 
identified in a public facilities master plan or a land use master plan, the developer may request 
relief from the provisions of this subsection as follows:  

(1) Decisions made after [insert effective date of ordinance]. 

The applicantdeveloper may request relief from this subsection through a 
Class 2 adjustment, pursuant to SRC chapter 250.005.  Notwithstanding SRC 
250.005(d)(2), a Class 2  adjustment for relief pursuant to this subsection mayshall be 
approvedgranted if all of the following criteria  are met:  

(A) The City's planned uses of the encumbered area are consistent with the terms 
of the easement;  

(B) The applicantdeveloper has made good faith efforts to remove the 
encumbrance;  

(C)  Feasible alternatives exist forThe governmental entity that holds the 
relocation or modificationencumbrance consents to the City’s planned uses of any City 
improvements within the encumbered area should the City’s use come into conflict with 
the existing easement; andin a written agreement. 

(D)  The City will not incur substantial cost to relocate or modify any City 
improvements within City's planned uses of the encumbered area shouldare unlikely to 
present a material risk to the continuation of existing uses in the City's use come into 
conflict with encumbered area, or the existing easement.  

(2) Decisions made prior to [insert effective date of ordinance]. 

The applicant may seek relief fromrisks are mitigated to the provisions of this 
subsection through modification of the land use decision. For an urban growth 
preliminary declaration, the applicant may seek an amendment pursuant to SRC 
200.030. extent practicable. 
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Amy Johnson

From: Joseph Schaefer <joseph.schaefer@jordanramis.com>
Sent: Monday, May 13, 2019 3:13 PM
To: Thomas Cupani; Amy Johnson
Cc: Natasha Zimmerman; Tim Ramis; Karl Ivanov; Eric Meurer; Mark Grenz 

(mgrenz@mtengineering.net)
Subject: Proposed Amendment to SRC 200.050
Attachments: SRC 200.050 -JR Draft May 13.docx

 
Tom and Amy and Natasha: 
  
Here is a revised draft of the code amendment that starts with the city’s draft, for which the text is 
unchanged.  It then adds a new Section 3 to provide criteria for when a feasible alternative for relocation is 
not available, and a new Section 4 for the master plan exemption. 
  
Hopefully because it is before 3:30 this will make it to the council before this evening’s meeting; and thanks 
for that.  If not, we will bring plenty of copies. 
  
If there are any questions; please give me a ring at 503 819‐4764. 
  
JOSEPH SCHAEFER | Land Use Planner 
Jordan Ramis PC  |  Attorneys at Law  
Direct: 503 598-5584 Main: 503 598-7070 
Cell: 503 819-4764 
  

From: Thomas Cupani <TCupani@cityofsalem.net>  
Sent: Friday, May 10, 2019 4:48 PM 
To: Amy Johnson <AJohnson@cityofsalem.net> 
Cc: Joseph Schaefer <joseph.schaefer@jordanramis.com>; Natasha Zimmerman <NZimmerman@cityofsalem.net> 
Subject: Proposed amendment to SRC 200.050 
  
Amy – 
  
Mr. Schaefer has requested that the  attached document be included  to the UDC packet for the public hearing on 
Monday. My understanding from you is that the material will go out as an addition on Monday sometime during the 
day. 
  
Thank you for your help on this. 
  
  

Thomas Cupani 
Assistant City Attorney 
City of Salem 

555 Liberty St SE, Room 205 
Salem, Or 97301-3513 
(503) 588-6037 
tcupani@cityofsalem.net 
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SRC Sec. 200.050(d) All property, easements, and rights-of-way acquired by the developer 
shall be acquired by the developer in the name of, and conveyed to, the City, free of all liens 
and encumbrances, no later than the time of recording of the final plat. If the property 
acquired by the developer is subject to an easement held by a federal, state, or local 
governmental entity, the developer may request relief from the provisions of this subsection 
as follows:  

(1) Decisions made after [insert effective date of ordinance]. 

The applicant may request relief from this subsection through a Class 2 
adjustment, pursuant to SRC chapter 250. Notwithstanding SRC 250.005(d)(2), a Class 2  
adjustment for relief pursuant to this subsection may be approved if the following criteria  
are met:  

(A) The City's planned uses of the encumbered area are consistent with the terms 
of the easement;  

(B) The applicant has made good faith efforts to remove the encumbrance;  

(C)  Feasible alternatives exist for the relocation or modification of any City 
improvements within the encumbered area should the City’s use come into conflict with 
the existing easement; and 

(D)  The City will not incur substantial cost to relocate or modify any City 
improvements within the encumbered area should the City's use come into conflict with 
the existing easement.  

(2) Decisions made prior to [insert effective date of ordinance]. 

The applicant may seek relief from the provisions of this subsection through 
modification of the land use decision. For an urban growth preliminary declaration, 
the applicant may seek an amendment pursuant to SRC 200.030.  

 

(3) When the applicant demonstrates there are no feasible alternatives for the 
relocation or modification of any City improvements, a Class 2 adjustment for relief 
pursuant to this subsection may be approved if the following criteria are met: 

(A) The City's planned uses of the encumbered area are consistent with the terms 
of the easement;  

(B) The developer has made good faith efforts to remove the encumbrance;  

(C)  The governmental entity that holds the encumbrance consents to the City’s 
planned uses of the encumbered area in a written agreement. 

(D)  The City's planned uses of the encumbered area are unlikely to present a 
material risk to the continuation of existing uses in the encumbered area, or the risks 
are mitigated to the extent practicable. 
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(4) If the required conveyance to the City is for a public facility identified in a 
public facilities master plan or a land use master plan, the property, easements, and 
rights-of-way may be conveyed to the city subject to existing liens and encumbrances 
that benefit a federal, state or local government entity. 
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