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STATE OF OREGON DEPARTMENT OF ENERGY  
PERFORMANCE AGREEMENT 

(Community Renewable Energy Grant Program) 
 
This Agreement is between the State of Oregon, acting by and through its Department of Energy, hereinafter 
referred to as “Agency,” and Salem Housing Authority hereinafter referred to as “Grantee.” 
 
Administrators of this Agreement are: 
 

GRANTEE AGENCY 
Administrator: Kristen Retherford  Administrator: Duard Headley 
Title: Community Planning  Title: Energy Services Manager 
Address: 360 Church St SE  
Salem, OR 97301 
 

 Address: 
 

550 Capitol Street NE 
Salem, OR 97301 

Phone: (503) 588-6368  Phone: (503) 378-4040 
  Fax:  
Email:  
kretherford@salemhousingor.com 

 Email: community.grants@energy.oregon.gov 

Federal ID #: 93-0582087    
 
AGREEMENT 
 
1. Authority. This Agreement is authorized by Oregon Laws 2021, chapter 508, sections 29 through 32 (House 

Bill 2021) and Oregon Administrative Rule Chapter 330 Division 250. 
 
2. Definitions. 

 
“Community renewable energy project” means one or more renewable energy systems, storage systems, 
microgrids or energy-related infrastructure that promote energy resilience, increase renewable energy 
generation or renewable energy storage capacity and provide a direct benefit to a particular community in 
the form of increased community energy resilience, local jobs, economic development or direct energy costs 
savings to families and small businesses.  
 
“Business site” means a site operated for business purposes that is owned by the applicant or partner or with 
whose owner the applicant or partner has a formal agreement to use the site.  It is referred to in the definition 
of a “Partner”.  
 
“Partner” means an entity listed as a partner to an eligible applicant on an application for a grant award. A 
partner may be a federally recognized Oregon Indian tribe, public body, nonprofit entity, private business with 
a business site in Oregon, or owner of a rental property in Oregon. A partner may assist or take a lead role in 
the acquisition, installation, construction or planning of a community renewable energy project. A partner 
may have a financial or ownership interest in the project. An entity whose only role is the provision of goods 
or services through a procurement contract are not considered a partner. 
 
“Project cost” means the actual cost of the acquisition, construction and installation of a renewable energy 
system incurred by an applicant, or an applicant’s partner(s), before considering utility incentives.  
 
“Renewable energy system” includes: 

mailto:community.grants@energy.oregon.gov
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(a) A system that uses biomass, solar, geothermal, hydroelectric, wind, landfill gas, biogas or wave, tidal or 
ocean thermal energy technology to produce energy. 
 
(b) One or more energy storage systems paired with an existing or newly constructed system described in 
paragraph (a) of this section. 
 
(c) One or more vehicle charging stations paired with an existing or newly constructed system described in 
paragraph (a) of this section. 
 
(d) Microgrid enabling technologies paired with an existing or newly constructed system described in 
paragraph (a) of this section, including microgrid controllers and any other related technologies needed to 
electrically isolate a community energy resilience project from the electric grid so that the project is capable 
of operating independently from the electric grid. 
 

3. Effective Date and Duration. This Agreement shall become effective on the date this Agreement is fully 
executed and approved as required by applicable law (the “Effective Date”). Grantee shall have 30 calendar 
days from the date on which this performance agreement is provided to Grantee to accept the performance 
agreement. Grantee’s failure to accept this performance agreement by the deadline may cause rejection of 
the grant application and the performance agreement may be terminated. Unless earlier terminated, 
amended or extended, this Agreement shall expire 54 months from the execution date.  
 

4. Agreement Documents. This Agreement consists of the following documents, which are listed in descending 
order of precedence: this Agreement less all Exhibits, Exhibit A (Project Description), Exhibit B (Agency’s 
Opportunity Announcement #25-046, Exhibit C (Reporting Forms), Exhibit D (Financial Reporting Guidance)  
Exhibit E (Grantee’s Application), Exhibit F (Insurance Requirements).  Exhibits A, C,  D, and F are attached 
hereto, Exhibit C is also available online at https://www.oregon.gov/energy/Incentives/Documents/CREP-
Quarterly-Report-Construction.docx, Exhibit B is available to view online on Agency’s website at 2025 C-REP 
Opportunity Announcement 25-046, and Exhibit E is available from the online application portal for the 
Community Renewable Energy Grant program at https://odoe.powerappsportals.us/en-US/crephome/. All 
Exhibits are incorporated herein by this reference. 

 
5. Grant. In accordance with the terms and conditions of this Agreement, Agency shall provide Grantee an 

amount not to exceed $294,967.00 (“Grant” or “Grant Monies”) for the purpose of constructing the 
Community Renewable Energy Project described in Exhibit A (the “Project”). Agency shall pay Grantee from 
monies dedicated from the Community Renewable Investment Fund. Disbursement of Grant Monies is 
contingent, as of the time of disbursement, on Agency having received sufficient expenditure authorizations 
to allow Agency, in the exercise of its reasonable administrative discretion, to make the disbursement.   

 
6. Reporting. 

 
a. Quarterly Reporting. Grantee shall submit Quarterly Reports beginning the first calendar quarter 

following the Effective Date of this Agreement and each calendar quarter thereafter until the Project 
is complete. Reports are due by the 15th day of the month immediately following the end of each 
quarter (January 15th, April 15th, July 15th, October 15th). Grantee shall submit Quarterly Reports in 
accordance with the Quarterly Report Form as set forth in Exhibit C, Reporting Forms.  Agency shall 

https://www.oregon.gov/energy/Incentives/Documents/CREP-Quarterly-Report-Construction.docx
https://www.oregon.gov/energy/Incentives/Documents/CREP-Quarterly-Report-Construction.docx
https://www.oregon.gov/energy/Incentives/Documents/2025-CREP-25-046-OA.pdf
https://www.oregon.gov/energy/Incentives/Documents/2025-CREP-25-046-OA.pdf
https://odoe.powerappsportals.us/en-US/crephome/
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notify Grantee of any additional Quarterly reporting requirements by email to Grantee’s 
Administrator of this Agreement.  

 
b. Final Report. Grantee shall submit a Final Report in accordance with the Final Report Form as set 

forth in Exhibit C, Reporting Forms. The Final Report is due promptly after commencement of 
operation of the Project, and before receiving final payment of funds from Agency.  Grantee’s Final 
Report must include, but may not be limited to, the items described below. If any aspect of the 
Project is inspected by any entity, the Final Report must include a copy of the inspection report(s). 

 
1. An account of total Project Costs that identifies all funding sources and includes all receipts, paid 

invoices, unpaid invoices for incurred costs, cancelled checks (if applicable), and bank loan or 
promissory note documentation. If the total Project Costs are $50,000 or more, Grantee must also 
include an independent Certified Public Accountant’s attestation to the validity and accuracy of 
the account. 

2. If a description of how disadvantaged business enterprises, emerging small businesses, or 
businesses that are owned by minorities, women, or disabled veterans would be involved in the 
Project was provided in the application, proof of their involvement or a statement of why they 
were not involved. 

3. If they pay property taxes, proof that Grantee or owner of the Project’s location, if other than 
Grantee, is current on the property taxes for the Project’s location. 

c. Annual Reporting. Grantee shall submit Annual Reports for a period of five years, beginning one year 
after the Final Report is submitted. Annual Reports are due after the Project has been operational 
for at least six months and by the 15th day of January following each anniversary of the Final Report. 
Grantee shall submit Annual Reports in accordance with the Annual Report Form as set forth in 
Exhibit C, Reporting Forms. Agency shall notify Grantee of any additional Annual reporting 
requirements by email to Grantee’s Administrator of this Agreement. 

 
7. Disbursement and Recovery of Grant. 

 
a. Disbursement.  

If requested by the Grantee, the Agency shall disburse a preliminary amount up to 30% of the Grant 
Monies to Grantee upon execution of this performance agreement and receipt and approval of 
evidence that the Grantee has: 
 

1. Taken meaningful steps to seek site control, including but not limited to an option to lease or 
purchase the site or an executed letter of intent or exclusivity agreement to negotiate an 
option to lease or purchase the site;  

2. Filed a request for interconnection with a host utility or appropriate transmission provider; 
3. Provided an account of paid invoices and unpaid invoices for incurred Project Costs at the 

time of the disbursement request; 
4. Demonstrated a need for use of the funds within 12 months of execution of this agreement. 

 
If requested by Grantee, the Agency shall disburse an in-progress amount up to 30 percent of 
additional Grant Monies to Grantee not to exceed 15 percent of project cost upon receipt and 
approval evidence Grantee has: 
 

1. Fulfilled all requirements for a preliminary amount disbursement; 
2. Incurred a minimum of 25% of projected Grant Monies on eligible costs prior to the request 

for the in-progress amount; 



Agency Agreement No.  26-018 Salem Housing Authority EDSD CREP C-REP Round 4 
 

Agency Agreement No.26-018 Salem Housing Authority EDSD C-REP Rnd 4 Construction Renewable                                                                         
Page 4 of 23 

3. Demonstrated construction or installation of the renewable energy system has started at 
the project location or will start no later than 60 days of the submission of the request, and 
not later than the required construction start date. Documentation may include, but is not 
limited to, bills of lading, contractor agreements or other relevant and timely 
documentation; and 

4. Submitted updated project budget detailing eligible and ineligible costs along with 
estimated project completion date. 

 
Agency shall disburse, the remaining Grant Monies, up to 100 percent of the Grant Monies, to Grantee 
upon commencement of operation of the Project under this Agreement and submission of the final 
report, subject to all of the following conditions: 
 

1. Agency shall not disburse an amount that exceeds the actual Project Costs; 
2. Agency shall not disburse an amount that exceeds 50 percent of the Project Costs, when 

combined with other incentives or grants available to Grantee. 
3. Grantee, or partner, has site control of the project location.  
4. Grantee has complied with all the terms and conditions of this Agreement. 
5. The project has been installed or constructed substantially as described in the application. 

 
Agency may inspect the Project and audit all documentation relating to a project prior to 
disbursement. Commencement of operation of the Project is the point that all renewable system 
technologies detailed in the Project Description are in use. 

 
b. Allowable Costs. The Grant provided through this Agreement is a project development grant for the 

Project. Grant funds may be used only for eligible costs described in OAR 330-250-0100 or other 
eligible costs as determined by the Agency by rule and published on the program website at  
https://www.oregon.gov/energy/Incentives/Documents/CREP-Construction-Cost-Guidance.pdf   and 
shall not be used for any other purpose. No Grant Monies will be disbursed for any changes to the 
Project unless such changes are approved by Agency by Amendment pursuant to Section 15.b hereof.  

 
c. Recovery of Grant Monies. Grantee shall repay Agency all Grant Monies if Grantee has not cured any 

default under Section 12 hereof within 30 days of notice of default by Agency, or such other longer 
period as may be set by Agency in its notice of default. Agency’s notice that Grantee is in default shall 
specify a deadline for the repayment of the Grant Monies. 

 
8. Inspection. Grantee shall allow Agency to inspect the Project or its proposed location at any time during 

project development, installation or construction during normal working hours, following reasonable notice 
by Agency to Grantee. 

 
9. Representations and Warranties of Grantee. Grantee represents and warrants to Agency as follows: 

 
a. Organization and Authority. Grantee is a:  

 
 Federally recognized Oregon Indian tribe 
 Public body 
 Consumer-owned Utility 

 
Grantee has full power, authority and legal right to make this Agreement and to incur and perform its 
obligations hereunder, and the making and performance by Grantee of this Agreement:  (1) have been 

https://www.oregon.gov/energy/Incentives/Documents/CREP-Construction-Cost-Guidance.pdf
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duly authorized by all necessary action of Grantee, (2) do not and will not violate any provision of any 
applicable law, rule, regulation, or order of any court, regulatory commission, board, or other 
administrative agency or any provision of Grantee’s organizational documents, and (3) do not and will 
not result in the breach of, or constitute a default or require any consent under, any other agreement 
or instrument to which Grantee is a party or by which Grantee or any of its properties may be bound 
or affected. No authorization, consent, license, approval of, filing or registration with or notification 
to any governmental body or regulatory or supervisory authority is required for the execution, 
delivery or performance by Grantee of this Agreement. 

 
b. Binding Obligation. This Agreement has been duly executed and delivered by Grantee and constitutes 

a legal, valid and binding obligation of Grantee, enforceable in accordance with its terms subject to 
the laws of bankruptcy, insolvency, or other similar laws affecting the enforcement of creditors’ rights 
generally. 

 
c. Location of System. The Project will be permanently located in Oregon. 
 
d. Authorizations. Grantee will obtain all applicable licenses, permits, or other authorizations that are 

required for the Project. All required final inspections conducted by the authority having jurisdiction 
must be passed. 
 

e. Full Disclosure.  Grantee has disclosed in writing to Agency all material facts related to the Project or 
the ability of Grantee to construct the Project.  Grantee has made no false statements of fact to 
Agency, nor has it omitted information necessary to prevent any statements from being misleading. 
The information contained in this Agreement and Grantee’s application for the Grant is true and 
accurate in all respects. 

 
f. Release of relevant information. The Grantee authorizes any incentivizing entity outside of the 

Agency to release all relevant information on this project to the Agency. This includes, but is not 
limited to, project information, incentives offered and received, and inspection results. 

 
The warranties set forth above are in addition to, and not in lieu of, any other warranties set forth in this 
Agreement or implied by law. 
 

10. Certain Covenants of Grantee. 
 

a. Partner Compliance.   Grantee must require by contract and monitor any Partners’ compliance 
with all program requirements listed in this performance agreement, Oregon Laws 2021, 
chapter 508, sections 29 through 32 (House Bill 2021) and Oregon Administrative Rule Chapter 
330 Division 250, including recordkeeping and retention of records.  Agency may request a copy 
of any contract with a partner to ensure Grantee and Partner’s compliance. 

 
b. Grant Monies. Grantee shall vigilantly safeguard the Grant Monies received hereunder and 

maintain financial controls sufficient to protect such monies and ensure that the Grant Monies 
are used solely for the Project. 
 

c. Start of Construction. Construction of the Project shall commence within 12 months of execution 
of this agreement. Beginning construction means to start the physical assembly of the Project or 
its infrastructure at the project site. Guidance for what activities and evidence documentation will 
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be considered as beginning construction is available from Agency website at 
https://www.oregon.gov/energy/Incentives/Documents/CREP-Construction-Start-Guide.pdf 

 
d. Completion. Construction of the Project shall be complete within 36 months of the Effective Date 

of this Agreement. Construction of the Project is complete when the Project commences 
operation, this is the point that all renewable system technologies detailed in the Project 
Description are in use. 
 

e. Mandatory Flow Downs.  Grantee shall ensure the following requirements are incorporated into 
the provisions, terms, and conditions of Grantee’s Partner contract(s) by inclusion or by reference. 
 
1.  the right for Agency to conduct a physical inspection of all aspects of the project.  

  2.  the right for Agency to access and audit all documentation relating to the project.  
 

f.  Project Operation.  If the Project produces electricity, the Project must remain in operation for at  
least five years following the date the Project commences operation.  

 
11. Records Maintenance and Access. 

 
a. Access to Records. Grantee acknowledges and agrees that Agency and the Oregon Secretary of State's 

Office and the federal government and their duly authorized representatives shall have access to such 
financial records and other books, documents, papers, plans, records of shipments and payments and 
writings of Grantee that are pertinent to this Agreement, whether in paper, electronic or other form, 
to perform examinations and audits and make excerpts, transcripts, and copies. 

 
b. Retention of Records. Grantee shall retain and keep accessible all books, documents, papers, plans, 

records, and writings, that are directly related to this Agreement, the Grant Monies or the Project for 
a minimum of 6 years, or such longer period as may be required by applicable law, following the later 
of (1) termination or expiration of this Agreement or (2) the date of the conclusion of any audit, 
controversy or litigation arising out of or related to this Agreement. 

 
12. Default. Grantee shall be in default under this Agreement upon the occurrence of any of the following events: 

 
a. Grantee fails to perform, observe, or discharge any of its covenants, agreements, or obligations set 

forth herein; 
 
b. Any representation, warranty or statement made by Grantee herein or in any documents or reports 

relied upon by Agency to monitor implementation of the Project, the expenditure of Grant Monies or 
the performance by Grantee is untrue in any material respect when made; 

 
c. The Director of the Oregon Department of Energy determines that Grantee has violated the provisions 

of Oregon Laws 2021, chapter 508, sections 29 through 32 (House Bill 2021), or applicable rules; 
 
d. Grantee (i) applies for or consents to the appointment of, or taking of possession by, a receiver, 

custodian, trustee, or liquidator of itself or all or any substantial portion of its property, (ii) admits in 
writing its inability, or is generally unable, to pay its debts as they become due, (iii) makes a general 
assignment for the benefit of its creditors, (iv) commences a voluntary case under the U.S. Bankruptcy 
Code (as now or hereafter in effect), (v) files a petition seeking to take advantage of any other law 
relating to bankruptcy, insolvency, reorganization, winding-up, or composition or adjustment of 
debts, (vi) fails to controvert in a timely and appropriate manner, or acquiesces in writing to, any 

https://www.oregon.gov/energy/Incentives/Documents/CREP-Construction-Start-Guide.pdf
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petition filed against it in an involuntary case under the U.S. Bankruptcy Code (as now or hereafter in 
effect), or (vii) takes any action for the purpose of effecting any of the foregoing; or 

 
e. A proceeding or case is commenced, without the application or consent of Grantee, in any court of 

competent jurisdiction, seeking (i) the liquidation, dissolution or winding-up, or the composition or 
readjustment of debts, of Grantee, (ii) the appointment of a trustee, receiver, custodian, liquidator, 
or the like of Grantee or of all or any substantial part of its assets, or (iii) similar relief in respect to 
Grantee under any law relating to bankruptcy, insolvency, reorganization, winding-up, or composition 
or adjustment of debts, and such proceeding or case continues undismissed, or an order, judgment, 
or decree approving or ordering any of the foregoing is entered and continues unstayed and in effect 
for a period of sixty consecutive days, or an order for relief against Grantee is entered in an involuntary 
case under the U.S. Bankruptcy Code (as now or hereafter in effect). 

 
f. Remedies upon Default. Upon the occurrence of Grantee’s default under Section 12. b., d. or e, or if 

Grantee’s default under Section 12.a. or c. is not cured within 30 calendar days of written notice 
thereof to Grantee from Agency or such longer period as Agency may authorize in its sole discretion, 
Agency may pursue any remedies available under this Agreement, at law or in equity. Such remedies 
include, but are not limited to, termination of Agency’s obligation to make the Grant under this 
Agreement, return of the Grant Monies, payment of interest earned on the Grant Monies, and 
declaration of ineligibility for the receipt of future funding awards from Agency. If, as a result of 
Grantee’s default, Agency demands return of the Grant Monies or payment of interest earned on the 
Grant Monies, Grantee shall pay the amount upon Agency’s demand in accordance with Section 7. 

 
g. Failure to meet timeline. If a grantee fails, or expects to fail, to commence construction within 12 

months of the execution date of this agreement, complete the construction within the 36 months of 
the execution date of this agreement, or fails to submit all final reporting requirements within the 
time frame specified in this agreement, the grantee must notify the department in writing in a timely 
manner and no later than one month after the 12 month deadline for failing to commence 
construction, the 36 month deadline for failing to complete construction, and prior to the expiration 
date of this agreement for failing to submit the final reporting requirements. The notification must 
describe the cause of the delay, measures taken by the grantee to resolve the delay, and a revised 
timeline for completing the requirements. If the director determines that the grantee has 
demonstrated good cause for the delay, the department in its sole discretion may agree to an 
extended deadline. If the director determines that the grantee has not demonstrated good cause for 
the delay, the department may terminate the performance agreement and recover any Grant Monies 
released to the applicant. 

 
13. Termination. 

 
a. Termination for Convenience. Either party may terminate this Agreement at any time prior to the 

expiration date of this Agreement upon 15 days of written notice to the other party. Upon termination 
under this Section 13.a by Grantee, Grantee shall repay Agency all amounts disbursed by Agency to 
Grantee under this Agreement.  Upon termination by Agency, Agency will not be obligated to make 
payments for any work not completed by Grantee as of the date of the Notice of Termination.  

 
b. Agency Termination. Agency may terminate this Agreement: 
 

1. Immediately upon written notice to Grantee, if Agency does not obtain sufficient funding and 
expenditure authorizations to allow Agency to meet its payment obligations under this 
Agreement. 
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2. Immediately one month after the first anniversary of the Effective Date of this Agreement if 
construction of the Project has not begun on or before the first anniversary of the Effective Date, 
or a notification of delay has not been received one month after the first anniversary. For 
purposes of this requirement, construction begins when physical assembly of the Project or its 
supporting infrastructure at the Project’s location begins. 

3. Immediately upon written notice to Grantee if state or federal laws, regulations, or guidelines are 
modified, changed or interpreted in such a way that Agency does not have the authority to 
provide Grant Monies for the Project or no longer has the authority to provide the Grant Monies 
from the funding source it had planned to use. 

14. Insurance. 

 a.  Grantee shall obtain and maintain insurance that is substantially similar to the types and amounts of 
       insurance that entities performing project work as set forth within Exhibit A would customarily obtain. 

  b.  If the Project includes the construction, remodel, or repair of real property or improvements to real 
         property, Grantee must insure the real property and improvements against liability and risk of direct 
        physical loss, damage, or destruction at least to the extent that similar insurance is customarily 
                      carried by entities constructing, operating, and maintaining similar property or facilities. 

 c.   Grantee shall require its contractors or subgrantees to obtain and maintain insurance in the types and 
                     amounts indicated in Exhibit F. 
 
15. General Provisions. 

 
a.   Third-Party Tort Claims.   

 
If any third party makes any claim or brings any action, suit or proceeding alleging a tort as now or 
hereafter defined in ORS 30.260 (“Third-Party Tort Claim”) against a Party to this Agreement (the 
“Notified Party”) with respect to which the other Party may have liability, the Notified Party must 
promptly notify the other Party in writing and deliver a copy of the claim, process, and all legal 
pleadings related to the Third-Party Tort Claim. Either Party is entitled to participate in the defense of 
a Third-Party Tort Claim, and to defend a Third-Party Tort Claim with counsel of its own choosing. The 
foregoing provisions are conditions precedent for either Party’s liability to the other in regard to the 
Third-Party Claim. 
 
If the Parties are jointly liable (or would be if joined in the Third-Party Tort Claim), the Parties shall 
contribute to the amount of expenses (including attorneys' fees), judgments, fines and amounts paid 
in settlement actually and reasonably incurred and paid or payable in such proportion as is 
appropriate to reflect their respective relative fault. The relative fault of the Parties shall be 
determined by reference to, among other things, the Parties’ relative intent, knowledge, access to 
information and opportunity to correct or prevent the circumstances resulting in such expenses, 
judgments, fines or settlement amounts. Each Party’s contribution amount in any instance is capped 
to the same extent it would have been capped under Oregon law if that Party had sole liability in the 
proceeding. This Section shall survive termination of this Agreement. 
 
Grantee shall take all reasonable steps to require its subgrantee(s) and contractor(s) that are not units 
of local government as defined in ORS 190.003, if any, to indemnify, defend (subject to ORS chapter 
180), save and hold harmless the State of Oregon and its officers, employees and agents 
(“Indemnitee”) from and against any and all claims, actions, liabilities, damages, losses, or expenses 
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(including attorneys’ fees) arising from a tort (as now or hereafter defined in ORS 30.260) caused, or 
alleged to be caused, in whole or in part, by the negligent or willful acts or omissions of Grantee’s 
subgrantee or contractor, including a contractor’s subcontractors, or any of the officers, agents, 
employees of the contractor (“Contractor Tort Claims”). It is the specific intention of the Parties that 
the Indemnitee shall, in all instances, except for Contractor Tort Claims arising solely from the 
negligent or willful acts or omissions of the Indemnitee, be indemnified by subgrantee or contractor 
from and against any and all Contractor Tort Claims. This section shall survive termination of this 
Agreement.  

 
Indemnity; Release – Claims Other Than Torts. 

 
Except for Third-Party Tort Claims and Contractor Tort Claims as provided above, to the extent 
authorized by law, Grantee shall defend, indemnify, save and hold harmless and release the State of 
Oregon, Agency, and their officers, employees and agents from and against any and all claims, 
demands, suits, actions, proceedings, losses, damages, liability and court awards including but not 
limited to costs, expenses, and reasonable attorneys’ fees incurred (collectively, “Non-Tort Claims”), 
related to any actual or alleged act or omission by Grantee, or its officers, employees, contractors, or 
agents in connection with this Agreement the Project, including without limitation, any expenses 
incurred or amounts paid in connection with an inquiry, investigation, audit or similar proceeding by 
the Internal Revenue Service, Treasury, and any other federal, state, governmental or quasi-
governmental body with regulatory jurisdiction arising from the Project or the actions or omissions of 
Grantee, or its officers, employees, subgrantees, contractors, or agents. 
 
Notwithstanding the foregoing, neither Grantee nor any attorney engaged by Grantee may defend 
any Non-Tort Claim in the name of the State of Oregon, nor purport to act as legal representative for 
the State of Oregon, without first receiving from the Oregon Attorney General in a form and manner 
determined appropriate by the Oregon Attorney General, authority to act as legal counsel for the 
State of Oregon, nor may Grantee settle any Non-Tort Claim on behalf of the State of Oregon without 
the approval of the Oregon Attorney General. If the State of Oregon assumes its own defense, Grantee 
will be liable for the attorney fees of the State of Oregon, including but not limited to any fees charged 
by the Oregon Department of Justice. The provisions of this section are not to be construed as a waiver 
by the State of Oregon, or Agency of any immunity, defense or limitation on damages provided for 
under Chapter 30 of the Oregon Revised Statutes or under the laws of the United States or other laws 
of the State of Oregon. 

 
 
b. Amendments. This Agreement may be amended only by a written instrument signed by both parties. 

Any such amendment is effective only when fully executed and approved as required by applicable 
law. Requests for amendments must follow the process outlined in OAR 330-250-0140. 

 
c. Participation in Similar Activities. This Agreement in no way restricts Grantee or Agency from 

participating in similar activities with other public or private agencies, organizations, or individuals, 
except that Grant Monies may not exceed 100 percent of the Project Costs, when combined with 
other incentives or grants available to Grantee. 

 
d.     No Third Party Beneficiaries. The State of Oregon and Grantee are the only parties to this Agreement 

and are the only parties entitled to enforce its terms. Nothing in this Agreement gives, is intended to 
give, or shall be construed to give or provide any benefit or right, whether directly or indirectly, to a 
third person unless such a third person is individually identified by name herein and expressly 
described as an intended beneficiary of the terms of this Agreement. 

https://secure.sos.state.or.us/oard/viewSingleRule.action;JSESSIONID_OARD=HLyil9Eny7JCGFRNrrP6cMCtzXIHd05cAPhfs1h3vGjVRoDEN89m!477171545?ruleVrsnRsn=286916
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e.  Notices. Except as otherwise expressly provided in this Agreement, any notice to be given hereunder 

to a party shall be given in writing by personal delivery, facsimile, email, or mailing the same, postage 
prepaid, to that party’s Agreement Administrator at the address or number set forth on page 1 of this 
Agreement. Any communication or notice so addressed and mailed shall be effective 5 days after 
mailing. Any notice delivered by facsimile shall be effective on the day the transmitting machine 
generates a receipt of the successful transmission, if transmission was during normal business hours 
of the recipient, or on the next business day, if transmission was outside normal business hours of the 
recipient. Any notice given by email shall be effective upon the sender’s receipt of confirmation 
generated by the recipient’s email system that the notice has been received by the recipient’s email 
system. Any notice given by personal delivery shall be effective when actually delivered. 

 
Either party may designate a different Agreement Administrator or change the contact information 
given herein by providing notice in the manner provided in this section and such change shall be 
effective without need for amendment under Section 15.b. 

 
f.   Governing Law, Consent to Jurisdiction. This Agreement shall be governed by and construed in 

accordance with the laws of the State of Oregon without regard to principles of conflicts of law. Any 
claim, action, suit or proceeding (collectively, “Claim”) between Agency (and any other agency or 
department of the State of Oregon) and Grantee that arises from or relates to this Agreement shall 
be brought and conducted solely and exclusively within the Circuit Court of Marion County in the State 
of Oregon. In no event shall this section be construed as a waiver by the State of Oregon of any form 
of defense or immunity, whether sovereign immunity, governmental immunity, immunity based on 
the eleventh amendment to the Constitution of the United States or otherwise, from any Claim or 
from the jurisdiction of any court. Grantee hereby consents to the exclusive jurisdiction of such court, 
waives any objection to venue, and waives any claim that such forum is an inconvenient forum. If a 
Claim must be brought in a federal forum, then it shall be brought and conducted solely and 
exclusively within the United States District Court for the District of Oregon. 

 
g. Compliance with Law. Grantee shall comply with all federal, state and local laws, regulations, 

executive orders and ordinances applicable to the Agreement or to the implementation of the Project. 
All employers, including Grantee, that employ subject workers who provide services in the State of 
Oregon shall comply with ORS 656.017 and provide the required Workers’ Compensation coverage, 
unless such employers are exempt under ORS 656.126(2).  Grantee shall require each of its 
subcontractors, if any, to comply with, and shall ensure that each of its subcontractors, if any complies 
with, these requirements. 
 

h. Compliance with Prevailing Wage. 
 

1. Grantee must comply with state prevailing wage law as set forth in ORS 279C.800 through 
279C.870, and the administrative rules promulgated thereunder (OAR Chapter 839, Division 25) 
(collectively, state "PWR"). This includes but is not limited to imposing an obligation that when 
PWR applies to the Project, grantees, subgrantees, and contractors on the Project must pay the 
prevailing rate of wage for workers in each trade or occupation in each locality as determined by 
the Commissioner of the Bureau of Labor and Industries ("BOLI") under ORS 279C.815. Further, 
Grantee must require its subgrantees and contractors to file separate work bonds with the 
Construction Contractors Board, unless the subgrantee or contractor is exempt under ORS 
279C.836 and OAR 839-025-0015. 
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2. When the federal Davis-Bacon Act applies to the Project, subgrantees and contractors on the 
Project must pay the prevailing rate of wage as determined by the United States Secretary of 
Labor under the Davis-Bacon Act (40 U.S.C. 3141 et seq.). 

3. Notwithstanding (1) and (2) above, when both PWR and the federal Davis-Bacon Act apply to the 
Project, subgrantees and contractors on the Project must pay a rate of wage that meets or 
exceeds the greater of the rate provided in (1) or (2) above. 

4. When PWR applies, Grantee and its subgrantees and contractors shall not contract with any 
contractor on BOLI's current List of Contractors Ineligible to Receive Public Works Contracts. 

5. When PWR applies, Grantee shall be responsible for both providing the notice to the BOLI 
Commissioner required by ORS 279C.835 and the payment of any prevailing wage fee(s) required 
under ORS 279C.825 and BOLI's rules, including OAR 839-025-0200 to OAR 839-025-0230. For 
avoidance of any doubt, Grantee contractually agrees to pay applicable prevailing wage fees for 
the Project. 

6. Pursuant to ORS 279C.817, Grantee and any subgrantees or contractors may request that the BOLI 
Commissioner make a determination about whether the Project is a public works on which 
payment of the prevailing rate of wage is required under ORS 279C.840 (i.e. whether PWR 
applies). 

 
I.   Public Records.  

 
Grantee acknowledges that all information and records submitted to Agency are subject to the 
Oregon Public Records Law, ORS 192.311 to 192.478. If Grantee believes that any information or 
records it submits to Agency contain trade secrets, as defined by ORS 192.345(2), or are otherwise 
exempt from disclosure under the Oregon Public Records Law, Grantee must identify such 
information or records with particularity and describe the bases for Grantee’s belief that the 
information or records are exempt from disclosure.  
 
Funding from the State of Oregon through this Agreement may be reported on Oregon Transparency, 
a state agency tool available for Oregonians to learn about how state government works, taxes are 
used, and more at  https://www.oregon.gov/transparency/Pages/index.aspx. 
The information on this website is provided to users for general knowledge and information. It 
excludes date and information that is confidential, protected, or private under state and federal laws, 
and is unaudited. 

 
 
J.  Oregon False Claims Act. 

1. Grantee acknowledges that the Oregon False Claims Act, ORS 180.750 to 180.785, applies to 
any action or conduct by the Grantee pertaining to this Agreement that constitutes a “claim” 
(as defined by ORS 180.750 (1)). By its execution of this Agreement, the Grantee certifies the 
truthfulness, completeness, and accuracy of any statement or claim it has made, it makes, it 
may make, or causes to be made that pertains to this Agreement or the System for which the 
Agreement work is being performed. In addition to other penalties that may be applicable, 
Grantee further acknowledges that if it makes, or causes to be made, a false claim or performs 
a prohibited act under the Oregon False Claims Act, the Oregon Attorney General may enforce 
the liabilities and penalties provided by the Oregon False Claims Act against Grantee. Nothing 
in this section or this Agreement may be construed as limiting or derogating from any 
authority granted the Oregon Attorney General under 180.750 to 180.785. 

2. Grantee shall immediately report in writing, to the Agency, any credible evidence that a 
principal, employee, agent, or subcontractor of the Grantee, or any sub-grantee or other 

https://www.oregon.gov/transparency/Pages/index.aspx
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person, has made a false claim or committed a prohibited act under the Oregon False Claims 
Act, or has committed a criminal or civil violation of laws pertaining to fraud, bribery, gratuity, 
conflict of interest, or similar misconduct in connection with this Agreement or moneys paid 
by the Agency under this Agreement. 

3. Grantee must include subsections (i) through (ii) of this section in each subcontract or sub 
grant the Grantee may award in connection with the performance of this Agreement. In doing 
so, the Grantee may not modify the terms of those subsections, except to identify the 
subcontractors or sub grantee that will be subject to those provisions. 

 
k.    Sensitive Information. Except for information that is already a matter of public record, Grantee shall 

not publish or otherwise disclose, except to Agency or as otherwise required by law, any information 
or data obtained hereunder from private individuals, organizations, or public agencies in a publication 
wherein the information or data furnished by or about any particular person or establishment can be 
identified, except with the written consent of such person or establishment. Unless otherwise 
required by law, information concerning the business of Agency, its financial affairs, and its relations 
with its clients and employees, as well as any other information that may be specifically classified as 
confidential by Agency, shall be kept confidential. Grantee shall instruct its employees and 
subcontractors to keep such information confidential by using the same care and discretion that they 
use with similar information that the Grantee designates as confidential. 

 
l.    Severability. If any term or provision of this Agreement is declared by a court of competent jurisdiction 

to be illegal or in conflict with any law, the validity of the remaining terms and provisions shall not be 
affected, and the rights and obligations of the parties shall be construed and enforced as if this 
Agreement did not contain the particular term or provision held to be invalid. 

 
m.   Assignment of Agreement, Successors in Interest. Grantee shall not assign or transfer any interest in 

this Agreement without the prior written approval of Agency. Any such assignment or transfer, if 
approved, is subject to such conditions and provisions, as Agency may deem necessary, including 
without limitation that Agency shall have reasonable access to the records and facilities of the 
assignee or transferee to the same extent as to the records and facilities of Grantee as described in 
Sections 8 and 11 hereof. No approval by Agency of any assignment or transfer shall be deemed to 
create any obligation of Agency in addition to those set forth in this Agreement nor will Agency’s 
approval of an assignment or transfer relieve Grantee of any of its duties or obligations under this 
Agreement. 

 
n. Headings. The headings and captions to sections of this Agreement have been inserted for 

identification and reference purposes only and shall not be used to construe the meaning of or to 
interpret this Agreement. 
 

o. Construction. The parties agree and acknowledge that the rule of construction that ambiguities in a 
written agreement are to be construed against the party preparing or drafting the agreement shall 
not be applicable to the interpretation of this Agreement. 

 
p. Independent Contractors. The parties agree and acknowledge that their relationship is that of 

independent contracting parties and that Grantee is not an officer, employee, or agent of the State of 
Oregon as those terms are used in ORS 30.265 or otherwise. 
 

q.  Force Majeure. Neither Agency nor Grantee shall be held responsible for delay or default caused by 
fire, civil unrest, natural causes or war which is beyond, respectively, the Agency’s or Grantee’s 
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reasonable control. Each party shall, however, make all reasonable efforts to remove or eliminate 
such cause of delay or default and shall, upon the cessation of the cause, diligently pursue 
performance of its obligations under this Agreement. 

 
r.   Integration and Waiver. This Agreement, including all Exhibits, constitutes the entire agreement 

between the parties on the subject matter hereof. There are no understandings, agreements, or 
representations, oral or written, not specified herein regarding this Agreement. The delay or failure 
of either party to enforce any provision of this Agreement shall not constitute a waiver by that party 
of that or any other provision.  

 
s.    Survival. All provisions of this Agreement set forth in the following sections shall survive termination 

of this Agreement: Sections 6.c, 11, 15.a, and any other provisions that by their terms are intended to 
survive termination of this Agreement. 

 
 

 
Signatures on following page. 
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THE PARTIES, by execution of this Agreement of their authorized representatives, hereby acknowledge that they 
have read this Agreement, understand it, and agree to be bound by its terms and conditions. 
 

   
State of Oregon 

        Acting By and Through Its  
           Department of Energy 

 
SALEM HOUSING AUTHORITY:                           OREGON DEPARTMENT OF ENERGY: 
 
By:       By:          
(Signature of Printed Name below)   Pandian Krishnaswamy, Assistant Director      Date 
 
               
Printed Name     Danae Hammitt, Designated Procurement  Date 
                                                                                       Officer 
 
               
Title      Janine Benner, Director           Date 
 
      
Date 
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